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2 THE COURT: But, they ultimately say, it's the 

3 policyholder that has to do it; right? 

4 MR. COUGHLIN: There is no question. The Court of 

5 Appeals is in a main stream on that. 

6 THE COURT: Here's the question I have for you. 

7 Looking at that, F and G, that we have here now, 

8 they didn't talk about. But, we have that F and G here now. 

9 Counsel is saying that at some point there was some 

10 shifting of the policy, some sort of changing. But, in any 

11 case, F and G is in here in this definition section. Okay. 

12 All right. So, F says "The use of another's 

13 advertising idea in your advertisement." That's in quotes. 

14 Or G, "Infringing upon another's copyright, trade, dress or 

15 slogan in your advertisement." And that's in quotes. 

16 So, I okay. What does advertisement mean? 

17 So, you go back to the beginning of advertisement. 

18 And where it says in advertisement, it's very interesting 

19 what it says in section 5, 1. Advertisement, in quotes, 

20 "Means a notice that is broadcast or published to the 

21 general public or specific market segment about your goods, 

22 products or services for the purpose of attracting customers 

23 or supporters for the purpose of this definition." 

24 A, notices in a publication include material placed 

25 on the internet or similar electronic means for 

26 cormnunication. 
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2 And B, regarding the web sites, only that part of 

3 the web site that is about your goods, products or services 

4 for the purposes of attracting customers or supporters is 

5 considered an advertisement. 

6 When I looked at that definition of advertisement, 

7 that doesn't say anywhere that it says by the policyholder. 

8 That says, generally speaking. 

9 I mean, not even generally speaking. It says, 

10 advertisement. It doesn't say that you, the policyholder. 
11 MR. COUGHLIN: You have got to go back to the 

12 start. The personal injury section talks about the 

13 insured's business. 

14 This has nothing to do with this case, Judge, 

15 nothing. 

16 THE COURT: That has a lot to do with the case. 

17 Because, I'm trying to figure out whether or not E, that is 
18 at issue here, requires that it has to be committed by the 

19 policyholder or it can be read the way it is written to 

20 include not only the policy holder's acts but other people's 

21 acts. 

22 MR. COUGHLIN: With all due respect, it is not 

23 written that way. 

24 And The Court of Appeals, which is governing law, 

25 recognized that it has to be an affirmative act. 

26 THE COURT: I understand that. But, The Court of 
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2 Appeals did not have F and Gin front of it. 

3 MR. COUGHLIN: Judge, you don't have F and G in 

4 front of you. 

5 It is not, respectfully, it is not an issue in that 

6 case. 

7 THE COURT: You know, when I make this an issue 

8 this becomes an issue. 

9 That's what I have in front of me. 

10 Look, it is not Orwellian where I can say it 

11 doesn't exist, and I'm not going to look at it and I'm just 

12 going to limit myself to what you put in front of me. 

13 I'rrl an educated fellow, I can read everything. 

14 I cannot look at these policy provisions in a 

15 vacuum and say this is what it is, I don't care what the 

16 other clause says. That is not how you read policies. 

17 MR. COUGHLIN: Judge, Sony is invoking coverage 

18 through the oral or written publication clause. 

19 THE COURT: Right. And the fight between you two 

20 now is that you are saying that E means it has to be conduct 

21 by, has to be perpetrated or performed by a policyholder. 

22 They are arguing saying, no, that is not how it is 

23 read. It can include not just us but other actions or acts 

24 by other people. 

25 That's what the fight is. 

26 MR. COUGHLIN: Well, truthfully, Judge, they are 
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3 In their opening brief they argue they satisfied 
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4 the publication requirement. Because, they pulled a couple 

5 of words out and they cited a whole bunch of cases to you. 

6 All of them require, however, purposeful conduct. 

7 THE COURT: I'm not so sure I agree with them 

8 saying that they are the publication. That they published 

9 it. Okay. That is one aspect. 

10 MR. COUGHLIN: That is part one. 

11 In the reply they shifted gears completely. 

12 To satisfy their burden they are now saying, ignore 

13 the oral or written publication issue. Replace the word 

14 publication with disclosure of personal information. 

15 And your Honor brought up the "in any manner." 

16 In any manner is a clause that affects the 

17 publication issue. It is not disclosure of personal 

18 information in any manner. It doesn't modify that phrase. 

19 It modifies the prior one just on sentence construction. 

20 But, the idea, and this goes back to some comments 

21 your Honor made on the exclusion section, the idea that you 

22 can ignore words in a contract and say we are going to 

23 ignore the oral or written phrase, we're going to white it 

24 out. We don't like the idea of publication. So, we are 

25 going to call it disclosure now. And we are going to read 

26 just disclosure of personal information, which could be by 
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2 anybody anywhere, that is not what this coverage provides. 

3 And the words negligent disclosure, that is not on 

4 this part of the policy, your Honor. 

5 But, everybody knows there is no coverage under 

6 part A of the policy. 

7 THE COURT: The thing I look at in terms of the 

8 County of Columbia case, they don't use the wording in any 

9 manner anywhere in their description. So, I don't know if 

10 they had that issue in front of them with the phrase, in any 

11 manner. That's number one. 

12 Number two, with respect to Lhe coverage provision 

13 in A, under A for bodily injury and property injury, there 

14 is no personal and advertising injury in there. Right? 

15 MR. COUGHLIN: Judge, that's not a part of the 

16 case. They acknowledge. 

17 THE COURT: I know. But, you brought it to my 

18 attention. 

19 

20 

MR. COUGHLIN: I didn't. They did. 

THE COURT: Okay. Whoever brought it to my 

21 attention, it is not there. 

22 

23 

So, I'm only focusing on the coverage B. 

MR. COUGHLIN: Correct. 

24 THE COURT: I'm not so sure that in any manner can 

25 be just read the way you're reading this. 

26 Why would you put in any manner? If you wanted to 
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2 keep it simple and not even make this more complicated than 

3 it is? You could have just left it alone and done what the 

4 West Virginia court did and just have it like that without 

5 using "in any manner." 

6 Why all of a sudden? How can I ignore in any 

7 manner? 

8 MR. COUGHLIN: You don't need to ignore this, 

9 Judge. You put this where it belongs. 

10 THE COURT: Wait a minute. When you say where it 

11 belongs, I'm not putting this anywhere. I'm just reading it 

12 the way it is here. 

13 It says oral or written publication in any manner 

14 of material that violates a person's right of privacy. 

15 MR. COUGHLIN: Correct. Oral or written 

16 publication in any manner. 

17 THE COURT: So, what does that mean to you? 

18 MR. COUGHLIN: This means that there are many ways 

19 to publicize it. An oral or written publication in any way. 

20 It doesn't mean you can replace the word 

21 publication with disclosure. And it doesn't mean 

22 THE COURT: I agree with you. That's fine. 

23 MR. COUGHLIN: Well, they cannot get beyond that 

24 issue, your Honor. 

25 But, also, you don't apply it the way the sentence 

26 structure is drafted to the disclosure of personal 
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2 information. It does not apply there. It applies to the 

3 prior clause. 

4 And I think it's clear there. 

5 And there are cases, Judge, around the country. 

6 And there are a handful of them. Every one of those cases 

7 recognized they had to find a publication that was caused by 

8 the policyholder. And there are like 7 or 8. 

9 In their opening brief they cite a bunch. We cite 

.10 many of them for the same proposition. 

11 THE COURT: Those publications had to do with 

12 defamation, thotigh, right? 

13 MR. COUGHLIN: No. These are data disclosure 

14 

15 

cases, Judge. All of them, every one of them is data 

I 
disclosure case. 

16 

17 

I 

\ 

Judge, can I just point out a case that I think 

answers your question from The Federal Circuit, The 11th 

18 

19 

I 

I 

Circuit? 

THE COURT: These are all cases outside of state, 

20 though. Therefore, not guidance in the sense that I can 

21 

22 

23 

I 

I 
i 

look at to see where I want to go with them. 

MR. COUGHLIN: Correct, Judge. But, I was 

answering your direct question. 

24 In our brief we point out that in the Creative 

25 Hospitality Ventures case The Court ruled the phrase, in any 

26 manner, merely expands the category of publications such as 
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2 e-mails, handwritten letters and perhaps blast factors 

3 covered by the policy. 

4 THE COURT: What is the cite of the case? What is 

5 the name of the case? 

6 MR. COUGHLIN: I am sorry. It's Creative 

7 Hospitality Ventures versus US Liability Insurance Company. 

8 THE COURT: Do you have a copy? I don't have that. 

9 MR. COUGHLIN: I don't have it with me, your Honor. 

10 

11 

12 

13 

14 

15 

Honor. 

MR. MARSHALL: Yes, your Honor. 

We are going to pull out the whole case. 

THE COURT: A piece meal of it. Okay. 

MR. MARSHALL: Yes. Cited in our brief, your 

(Handed) 

16 THE COURT: I am not sure I understand what they are 

17 trying to say. 

18 ''We likewise reject the ETL argument that the 

19 phrase in any manner expands the definition of publication 

20 to include the provision of a written receipt." 

21 And then they go on to say, The District Court 

22 noted the phrase "in my manner" merely expands the 

23 categories of publications such as e-rnails, handwritten 

24 letters and perhaps blast factors covered by the policy. 

25 But, the phrase cannot change the plain meaning of the 

26 underlying terms of publication. 
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So, why isn't a written receipt a publication? 

I mean, it looks like an inconsistency there. 
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1 

2 

3 

4 MR. COUGHLIN: No. Because, they took the written 

5 receipt as being a disclosure from the, I believe it was 

6 that cash register backed out into the public to the person 

7 who gave the credit card. 

8 THE COURT: Okay. 

9 An argument is, the way this is set up, an oral or 

10 written publication in any manner is the medium in terms of 

11 how that's being transmitted. 

12 MR. COUGHLIN: Yes. We view that's how that has to 

13 be read. 

14 The problem, Judge, is the theory that Sony is 

15 urging you to adopt requires you to take out the oral or 

16 written publication part of the enumerated defense and just 

17 put in the word disclosure in any manner of personal 

18 information. Which is, by the way, in that case, absolutely 

19 applies to the hackers. 

20 And that is not what this coverage was intended to 

21 do. 

22 And The Court of Appeals, I know they don't like 

23 the case, but The Court of Appeals made it clear what their 

24 version of the personal injury protection or coverage grant 

25 is, Judge. 

26 And it is so special, Judge. Because, it is so 
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2 different than the 3rd party liability cases. 

3 Your Honor brought up the construction defect 

4 cases, which as we all know New York County is a unique 

5 animal in that litigation in the country. 

6 But, those cases, Judge, and the AI issues between 

7 the subs and the generals and the owners, etc, they all stay 

8 in part A. And they have absolutely no applicability to 

9 this problem. 

10 This is a limited grant of coverage by definition, 

11 which is what The Court in County of Columbia was saying. 

12 And your Honor, it is consistent with the cases 

13 nationally, the cases on the data breach issue and the 

14 violation issues that are springing up around the country, 

15 every one of them. 

16 And I'm saying 100 percent of them have required an 

17 affirmative act by the policyholder and a publication. 

18 Every one of them. 

19 That's why, Judge, Sony flipped in their reply and 

20 said, we are getting away from the publication issue. 

21 Forget it. We said that, no, we are going to go only at the 

22 disclosure of personal information issue. 

23 And by the way, Judge, they don't cite one case in 

24 support of that issue, because there isn't one out there. 

25 This is a gate keeper issue. This is one that they 

26 cannot get into the coverage without satisfying. 
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And as The Court of Appeals said over and over 

3 again, in insurance contracts you have to apply all the 

4 terms. 

5 The only way they get here is to replace the terms. 

6 THE COURT: Okay. Let me ask Mitsui one question. 

7 Why did you add data breach exclusion after the 

8 fact if you believed this wasn't covered in this language? 

9 MR. MARSHALL: We would never have expected to even 

10 be in this litigation. 

11 I mean, to equate publication with the theft of 

12 information is such an extraordinary expansion of the policy 

13 that one would never even contemplate that we would be in 

14 this battle. 

15 There was no, it didn't alter the premium. We 

16 didn't pull any coverage. There was no carve-out in the 

17 exclusion. It was simply meant to clarify the intent of the 

18 policy. 

19 But, that policy is not at issue here. The policy 

20 at issue says oral or written publication. 

21 And I need to pose a rhetorical question. That is, 

22 what is the oral or written publication? 

23 MR. De NATALE: May I respond, your Honor? 

24 THE COURT: I'll give you a minute. 

25 MR. MARSHALL: I pose that rhetorical question 

26 because the argument has been the language or the phrase, 
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2 "in any manner," somehow expands it to the notion of the 

3 theft of information or inadequate security. 

4 But, the only court in the country that squarely 

5 addresses the "in any manner" language is The 11th Circuit 

6 in the Creative Hospitality case. That is the only case in 

7 the country. 

8 And they say, and quite clearly and I think quite 

9 logically, that the "in any manner" language is meant to go 

10 to like you said, the media of the publication. It doesn't 

11 weed out the publication. 

12 Furthermore, yo~r Honor mentioned the advertising 

13 injury cases as support for the proposition that, hey, there 

14 may be situations here where it doesn't require conduct by 

15 the policyholder. Well, the case law does not say that. 

16 And in our brief on page 24 we direct your Honor to 

17 case law addressing that. Micon Sales Incorporated versus 

18 Diamond State Insurance Company, which cited to the reported 

19 California decision. 

20 This involved the lawsuit against the insured for 

21 manufacturing clothing wrongfully bearing the plaintiff's 

22 trademark and against a retailer for advertising and selling 

23 the infringed clothing. 

24 The insured argued that the claim implicated 

25 advertising coverage on the basis that it reasonably could 

26 have expected coverage to the extent of advertising 
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2 activities of others even though there was no allegation 

3 that the insured engaged in advertising activity. 

4 The Court rejected that. The Court said that 

5 construing provisions to the acts of the 3rd party who was 

6 not privy to the contract cannot be considered an obviously 

7 reasonable expectation. 

8 And in denying coverage The Court found the 

9 liability insurance purchase to protect against actions of 

10 the insured, not remote 3rd parties. 

11 So, also, in the advertising injury context the 

12 courts have ruled this requires affirmative conduct by the 

13 insured, which we do not have here. 

14 Moreover, every case that SCA cites in support of 

15 their position, every case they cite in support of their 

16 provision that has to do with the invasion of privacy 

17 involved the affirmative purposeful transmittal of material 

18 by the party against whom liability is asserted. 

19 THE COURT: You know --

20 MR. MARSHALL: Affirmative purposeful transmittal 

21 of information. 

22 T~tE COURT: You know, the oral and written 

23 publication in any manner phrase, I understand what the 

24 defense counsel -- I mean, plaintiff's counsel is arguing. 

25 Well, before I say anything, why don't you tell me 

26 your response. 
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2 MR. De NATALE: If I may, your Honor. I'm glad 

3 your Honor mentioned the exclusion in the next Mitsui 

4 policy, the 2012 policy. 

5 It shows that insurers knew how to exclude risk 

6 when they want to. When they want to exclude things they 

7 do. And that is what they did after the data breach. 

8 What I hear here is that we are struggling mightily 

9 to put words in the policy that just aren't there. 

10 The policy doesn't say it has to be by the 

11 policyholder. 

12 THE COURT: The point that I'm hearing very clearly 

13 is that oral written publication in any manner, it talks 

14 about the medium in getting the case that discusses that. 

15 MR. De NATALE: I see that case and that's not what 

16 it says. 

17 Your Honor says correctly that would create a 

18 pollution in saying that it is saying that in any manner 

19 means in any media. 

20 They could have written that. They could have said 

21 oral or written publication in any media. 

22 It says, in any manner. 

23 When I read in any manner this sounds to me whether 

2~ this be negligent or intentional. 

25 It says publication in any manner. To me that says 

26 whether this be by the policy holder or whether the policy 
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2 holder's negligence allows someone else to make the 

3 publication. 

4 

5 

6 

point. 

THE COURT: That's interesting that you make that 

That First Department case where they make this 

7 distinction in that construction case where it had to do 

8 with acts and omission versus negligent acts and omission, 

64 

9 they did not, The First Department held they didn't use the 

10 word negligent acting and omissions. Therefore, it is only 

11 merely acts and omissions that count that determines whether 

12 or not there is coverage. 

13 That drops it down to a lower threshold. Because, 

14 when you talk about negligent acting and omissions you would 

15 have to go through all of the breach of duty and proximate 

16 cause. 

17 If you just drop it down to just merely acts and 

18 omission that's a simpler thing to get over. Whether there 

19 was an act or omission that the trier of facts has to find 

20 to trigger coverage. 

21 

22 

23 

24 

25 

26 

That's interesting. This doesn't say negligent or 

intentional. It just says in any manner. 

MR. De NATALE: The County of Columbia case, I 

think the insurers are putting too much weight on that case. 

THE COURT: But, the problem with that is that this 

entire policy it talks about, it's very policyholder 
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2 oriented. 

3 Everything talks about the policyholder has to do 

4 this, the insured has to do that; this, that. 

5 Now, we get down to this one area here where you 

6 are saying, no, that does not mean insured only. It means 

7 anybody. 

8 So that you're asking me in that sense now to 

9 carve-out this little island for you saying, well, in this 

10 one particular -- never mind what you read throughout this 

11 entire policy which just says insured, insured, insured, 

12 here. And there are also provisions later on talking about 

13 third party acts. 

14 But, when you get to this anything provision here, 

15 and I was pointing out F and G and how there was a dichotomy 

16 there and there might be a problem. When you point to E you 

17 say that has to be treated differently, like the tail 

18 wagging the dog. 

19 MR. De NATALE: We are not. 

20 These policies cover a policy hold. When you buy 

21 insurance it's the claim made against you. If you are sued 

22 for these kinds of offenses you're covered. 

23 And you can be sued as a principal, as a 

24 respondent. You can be sued because you allowed someone 

25 else to do something. 

26 If the claim against you is for defamation, or for 
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2 privacy or for copyright infringement, you can negligently 

3 infringe on somebody's copyright. 

4 It's the claim against you that is covered , not 

5 necessarily your own conduct. 

6 You can be liable for a claim, you're entitled to a 

7 defense. 

8 THE COURT: Mr. Coughlin, isn't the medium to be 

9 arguably the hackers themselves or the medium that 

10 transmitted or publicized all of this information? 

11 MR. COUGHLIN: No. Because, it is the manner in 

12 which the policyholder and its affirmative act published the 

13 information. That is the difference here, Judge. 

14 

15 

16 

The hackers, the criminals have no tie to Sony. 

So, no. It cannot fit within that shoehorn. 

THE COURT: Where does it say it has to be tied to 

17 Sony? Where does it say that the publication 

18 MR. COUGHLIN: The oral or written publication by 

19 every interpretation deals with the specific affirmative act 

20 by the policyholder. 

21 Every one, every court in the country that has 

22 dealt with it, your Honor, has found that. 

23 MR. De NATALE: That is not true. 

24 MR. COUGHLIN: Excuse me. May I have the floor? 

25 THE COURT: Hold on. You guys didn't hear what I 

26 said. You will get your opportunity. 
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2 MR. COUGHLIN: Your Honor, the oral or written 

3 publication goes to an enumerated tort under the personal 

4 injury coverage. 

5 Every court that has looked at it says that the 

6 oral or written publication has to be by the policyholder. 

7 Every one of them. There is no exception. 

8 THE COURT: But, those courts on a large scale data 

9 breach as this would say the same thing? 

10 Is that what you're arguing? 

11 MR. COUGHLIN: Absolutely. 

12 We know now, Judge, that this case has been 

13 seriously de-risked. 

14 That's not an issue. It is not relevant to the 

15 coverage issue. It's not relevant at all, respectfully. 

16 The disclosure --

17 And by the way, Sony knows they have a real problem 

18 with the oral or written publication issue. Because, in 

19 their opening brief to you that was all over their brief. 

20 And their justification was to pull out the word 

21 publication from a couple of the complaints and ignore New 

22 York law that says you look to the gravamen of the problem. 

23 But, then they see our reply, our responsive brief 

24 where we even point out that every case they cited to you in 

25 support of their publication issue actually supports 

26 insurers. 
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2 So, in the reply, their response, they flipped. 

3 Completely put aside publication. We are not arguing that. 

4 We are now substituting disclosure, the word, and taking out 

5 oral or written publication. And they only want that phrase 

6 to read, disclosure of personal information. 

7 MR. MARSHALL: I have an answer for your Honor to 

8 your question. 

9 THE COURT: What is that? 

10 fvlR. MARSHALL: That is, The Court has addressed a 

11 data breach of this magnitude. 

12 

13 

THE COURT: Yes? 

MR. MARSHALL: It's an unpublished decision from 

14 Connecticut. It is called, Recall Total Information 

15 Management versus Fed Insurance Company, 2012 Westlaw, 

16 469988. 

17 And in that case a cart containing electronic media 

18 fell out of a transport van near a highway. So, it was 

19 under the control of the insured that it fell out of the 

20 van. 

21 The cart and, approximately, 130 computer data 

22 tapes containing personal information for more than 500,000 

23 IBM employees were then removed by an unknown person and 

24 never recovered. 

25 The insured was then sued for that negligence. 

26 And in that case The Court found that there was no 
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2 publication. 

3 So, that is a data breach of the magnitude we are 

4 dealing with here. 

5 And I think it's very important to understand that 

6 every case cited by Sony in support of the proposition that 

7 negligent security can be equated with publication, again, 

8 involved affirmative conduct by the insured. Every one of 

9 their cases. 

10 And if this Court were to hold that these 

11 underlying data breach claims implicate the oral or written 

12 publication offense you would, essentially, weed out the 

13 first phrase of that offense. It would become meaningless. 

1.4 Because, if that is covered then somebody that 

15 breaks into this courthouse and steals the confidential 

16 pleadings filed in this case, if that occurred then this 

17 court would be deemed to have published the information. 

18 That is what we are dealing with here. We are 

19 dealing with the theft of information. 

20 Moreover, the hackers themselves aren't alleged to 

21 have published. There is no oral or written publication. 

22 MR. De NATALE: Your Honor, if I may? 

23 Counsel keeps saying things that are just not 

24 right. 

25 You have to address them. There are cases from 

26 around the country that have found that in situations of 

dh 



"J ( .... 

70 

1 Proceedings 

2 passive access to information or inadvertent access to 

3 information can be a publication within the meaning of that 

4 policy case. 

5 The Barrier (phonetics) case from West Virginia, a 

6 hotel installed surveillance cameras to a certain part of 

7 the hotel that could be accessed from the manager's office. 

8 THE COURT: That was all of the policyholders. 

9 MR. De NATALE: But, hear me out. 

10 The Court said, installing the cameras was a 

11 violation. But, also the fact that there were people who 

12 could inadvertently see those clients and see the 

13 recordings, that was a publication. 

14 THE COURT: The primary actor in the case .was the 

15 policy holder? 

16 MR. De NATALE: I think we are parsing this too 

17 fine. 

18 In the NWN case from Oklahoma, the company had baby 

19 monitors installed in confidential counseling sessions. And 

20 the court found that the fact that that could be overheard 

21 by other people in the waiting room accessed, being 

22 overheard, that kind of passive access amounted to a 

23 publication. 

24 THE COURT: The publication, you know, the issue I 

25 don't think it's that difficult here. 

26 But, the question that I have, the hard question 
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2 that counsel keeps driving home you cannot get around. 

3 His argument is, if I were to find that E allows 

4 for coverage for 3rd party acts, the hackers, I would be 

5 essentially rewriting this contract, the insurance contract. 

6 And expanding liabilities that they said that the coverage, 

7 expanding coverage when it was never contemplated. 

8 MR. De NATALE: With all due respect, I think the 

9 after the fact argument 

10 The Lens Crafter's case from California, the matter 

11 personally involved, one of the issues in the Lens Crafter's 

12 case was when you went into Lens Crafter's and had your eyes 

13 examined. 

14 THE COURT: Hold on a second. 

15 (Short pause) 

16 THE COURT: Go ahead. 

17 MR. De NATALE: One of the issues in the Lens 

18 Crafter's case was when you went into Lens Crafter's and 

19 gave your eye exam to your optometrist there was another 

20 person sitting in the room who was not authorized to be 

21 there. That person didn't do anything but listen. That 

22 person heard you disclose your confidential information and 

23 had unauthorized access to that confidential information. 

24 That was deemed to be a publication within the 

25 meaning of the privacy law. 

26 It's a situation where passive access is not an 
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2 affirmative act. The only person speaking is the patient. 

3 But, the passive access by the unauthorized person 

4 gave rise to a claim that it was covered under the privacy 

5 clause. 

6 THE COURT: The Court said there was coverage. 

7 That's a situation where they were inside Lens 

8 Crafter's and Lens Crafter's themselves let someone 

9 unauthorized sit in that room. 

10 You know, we are getting really far away from the 

11 actual facts in the case that I have versus the facts in 

12 your case. 

13 I mean, that is not a situation where you got the 

14 information, the patient's information and then someone on 

15 the outside is hacking into the Lens Crafter's computer 

16 system and taking all of that information. 

17 MR. De NATALE: I'm saying, these are cases of 

18 passive access not purposeful by the policyholder. 

19 There is no case on point either way. There is not 

20 a single case that says a massive data breach. 

21 If I could make one other point. 

22 In a duty to defend case, this isn't ultimate 

23 coverage. 

24 Your Honor is well aware of how broad the duty to 

25 defend is. 

26 I hear a struggling mightily to read words into the 
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2 policy that aren't there. 

3 Committed by the policyholder, section C says that. 

4 Section G does not say that. 

5 And we are looking at the underlying complaints and 

6 they are saying, yes, it says publication. 

7 We have been sued in underlying cases for invasion 

8 of privacy, violation of privacy rights, disclosing 

9 confidential information. And I don't think we have to work 

10 that hard to establish that we are entitled to a defense 

11 absent some clear language. 

12 THE COURT: But, it is your burden when you have to 

13 decide coverage. 

14 MR. De NATALE: But, the policy has to be read 

15 broadly. That's their burden. 

16 THE COURT: Mitsui made a good point. What is the 

17 oral written aspect of this publication? 

18 MR. De NATALE: The publication here is that the 

19 information was reviewed due to Sony's alleged negligence. 

20 

21 

THE COURT: What was oral or written about this? 

MR. De NATALE: Oral or written includes 

22 electronics. That's absolutely clear. 

23 The insurer cannot contest that. And their policy 

24 says that. 

25 The publication was the hacking, taking and copying 

26 and potentially putting on the cyber black market the 
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2 information of millions and millions of customers. 

3 They are taking that from Sony. That's a release 

4 of information, disclosure of information, an inadvertent 

5 publication of private information of millions of customers. 

6 The policy says publication in any manner. And 

7 when someone else gets into your system and releases 

8 information into the internet, that's a publication. 

9 And in the absence of clear language in the policy 

10 that excludes that kind of act we have coverage. And we 

11 have a defense. 

12 MR. MARSHALL: With all due respect, your Honor, we 

13 are not trying to read into the policy exclusions that don't 

14 exist. We are asking --

15 THE COURT: We are trying to figure out coverage. 

16 Let's get the terms correct here. The terms are not 

17 interchangeable. 

18 This is all strictly a coverage issue here that I 

19 have to figure out whether or not I'm going to agree with 

20 the plaintiff Zurich or the defendant Sony with respect to 

21 this coverage issue. 

22 MR. MARSHALL: Yes. 

23 THE COURT: That is the bottom line. 

24 MR. MARSHALL: And the bottom line is that we are 

25 asking The Court to preserve the language as written. 

26 We are asking The Court to not gloss over the oral 
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2 or written publication language. 

3 This would be a very different case, and I would 

4 admit this would be a very different case had Sony 

5 negligently posted personal information on line which was 

6 then accessible to third parties. It would be a totally 

7 different case. 

8 But, that's not what happened here. 

9 What happened here was information was stolen. 

10 And to equate publication with the theft of 

11 information is to essentially say, I'm going to ignore the 

12 word publication. Because, no definition of publication 

13 includes theft. 

14 

15 

16 

17 

18 

19 

20 

21 

THE COURT: Okay. Mr. Coughlin, your response? 

MR. COUGHLIN: I have nothing further, your Honor. 

Thank you for your time. 

THE COURT: All right. I have heard the argument. 

I'm giving you a decision and order right now. Because, I 

think it's .important enough that it needs to seek Appellate 

review as quickly as possible. 

You know, there is that struggle here with respect 

22 to paragraph E here, 14E, oral or written publication in any 

23 manner of material that violates a person's right of 

24 privacy. 

25 It is clear that the courts have passed on portions 

26 of this type of coverage here and required that the 
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2 coverage, for coverage to actually get triggered it would 

3 have to be, the acts have to be conducted or perpetrated by 

4 the policyholder. 

5 What I'm being asked now, and the cases are clear 

6 about that, the policyholder has to act. And it's very 

7 limited circumstances. 

8 The West Virginia court is one of them. 

9 The Butts case has limited the instance where it 

10 says it would be a 3rd party with respect to the 

11 dissemination or publication of slanderous material. That's 

12 the case where they took a little bit of a twist there. 

13 But, at the bottom here, the bottom line is the 

14 question of whether or not paragraph E requires, or at least 

15 coverage is only available when it is performed or done, 

16 undertaken by the policyholder or the policyholder's 

17 affiliates and employees and so forth. 

18 In this case here I have a situation where we have 

19 a hacking, an illegal intrusion into the defendant Sony's 

20 secured sites where they had all of the information. 

21 That information is there. It's supposed to be 

22 safeguarded. That is the agreement that they had with the 

23 consumers that partake or participated in that system. 

24 So that in the box it is safe and it is secured. 

25 Once it is opened, it comes out. 

26 And this is where I believe that's where the 
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2 publication comes in. It's been opened. It comes out. It 

3 doesn't matter if it has to be oral or written. 

4 We are talking about the internet now. We are 

5 talking about the electronic age that we live in. So that 

6 in itself, by just merely opening up that safeguard or that 

7 safe box where all of the information was, in my mind my 

8 finding is that that is publication. It's done. 

9 The question now becomes, was that a publication 

10 that was perpetrated by Sony or was that done by the 

11 hackers. 

12 There is no way I can find that Sony did that. 

13 As Mitsui's counsel said, this would have been a 

14 totally different case if Sony negligently opened the box 

15 and let all of that information out. I don't think we would 

16 be here today if that were the case. 

17 This is a case where Sony tried or continued to 

18 maintain security for this information. It was to no avail. 

19 Hackers got in, criminally got in. They opened it up and 

20 they took the information. 

21 So, the question then becomes is that something of 

22 the kind that is an oral or written publication in any 

23 manner. 

24 You know, I heard the arguments going back and 

25 

26 

forth. 

I am not convinced that that is oral or written 
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2 publication in any manner done by Sony. 

3 That is an oral or written publication that was 

4 perpetrated by the hackers. 

5 In any manner, as Zurich's counsel pointed out, 

6 means oral or written publication in any manner. It is the 

7 medium. It is the kind of way it is being publicized. It's 

8 either by fax, it is either by e-mail, either by so forth. 

9 But, it doesn't define who actually sends that kind of 

10 publication. 

11 And in this case it is without doubt in my mind, my 

12 finding is the hackers did this. 

13 The 3rd party hackers took it. They breached the 

14 security. They have gotten through all of the security 

15 levels and they were able to get access to this. 

16 That is not the same as saying Sony did this. 

17 But, when I read E, E can only be in my mind read 

18 that it requires the policyholder to perpetrate or commit 

19 the act. 

20 It does not expand. It cannot be expanded to 

21 include 3rd party acts. 

22 As we are qoing back and forth, back and forth, the 

23 policy could be read this way and that way, the bottom line 

24 is it is written the way it is written. 

25 And my finding is when you read oral or written 

26 publication in my manner, that talks about the kind of way 
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2 that it is sent out there and disseminated in the world. 

3 It doesn't talk about who is actually doing that 

4 dissemination for that sort of a publication. 

5 In my mind that does not alter the policy language 

6 here that covers an insured policyholder for thei.r acts or 

7 for their negligence and so forth. 

8 I cannot help but think that if you look at the 

9 entire policy, when I focus on this area here, paragraph E, 

10 that that has to take a different approach. That now, all 

11 of a sudden, the policy in general takes a different 

12 approach and includes acts by 3rd parties. 

13 That's not what this says. It is just not what 

14 this says. And I cannot read it to say that. 

15 And if I were to read it to include that , that 

16 would run into what we had discussed or argued earlier. 

17 That would be expanding coverage beyond what the insurance 

18 carriers were entering into or knowingly entering into. 

19 That's not an expansion of coverage that I'm 

20 willing to permit under the language, of the clear language 

21 that we have here. 

22 They had to go back and forth. But, I cannot read 

23 this in any other way than that this requires the policy 

24 holders to act. Okay. 

25 So, under these circumstances my finding, as I said 

26 earlier, is that paragraph E that is at issue in that case 
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2 requires coverage or provides coverage only in that 

3 situation where the defendants, Sony, SCA or SCEA, corrunits 

4 or perpetrates the act of publicizing the information. 

5 In this case, they didn't do that. This was done 

6 by hackers, as I said. 

7 And that is my decision and order. 

8 The declaration is that there is no coverage under 

9 this policy for SCA or SCEA as a result of the hacking that 

10 was done with respect to the data breach in the underlying 

11 action. 

12 So, that is, the motion, the motion for surrunary 

13 judgment by SCA, SCEA is denied. 

14 The cross motion by Zurich and Mitsui is granted. 

15 And the declaration is under paragraph E of this 

16 policy that I have in front of me today. 

17 Paragraph E requires an act by or some kind of act 

18 or conduct by the policyholder in order for coverage to be 

19 present. 

20 In this case my finding is that there was no act or 

21 conduct perpetrated by Sony, but it was done by 3rd party 

22 hackers illegally breaking into that security system. And 

23 that alone does not fall under paragraph E's coverage 

24 provision. 

25 That's my decision and order. 

26 So, I guess to finish that up there is no duty to 
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2 defend by following that through. 

3 Since this is something that is of a declaration, I 

4 am sufficient to have it the way it is set out here. 

5 If you want to memorialize it and put it in a 

6 clearer language or order for me to sign, I'm happy to do 

7 that. 

8 MR. COUGHLIN: Do you have a preference? 

9 THE COURT: Why don't we leave it like this. 

10 Because, I think it is going to require immediate Appellate 

11 authority. So, you're Sony. 

12 

13 

MR. COUGHLIN: I prevail. I will do the order. 

THE COURT: You order the transcript. I will so 

14 order it. You will have it for your records. 

15 I will put on the gray sheets that it is decided. 

16 I will put down that the motion is denied. Cross motion is 

17 granted. So, you will have an appealable order if you need 

18 to seek Appellate review right away. So, you don't have to 

19 wait for the transcript. 

20 MR. MARSHALL: While we are on the record, may I 

21 ask Sony a question? 

22 That is, given The Court's ruling and the fact that 

23 Mitsui moved on the same basis with respect to SOE and SNEI, 

24 does Sony wish to continue with this litigation and continue 

25 briefing that similar motion? 

26 THE COURT: I'll answer for them. 
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2 I think that that is something that you guys have 

3 to talk about outside of the courtroom. I won't put that on 

4 the record. 

5 The dust will settle. You guys will have your work 

6 cut out for you in the next few weeks. 

7 I'll let the dust settle on this. 

8 Check with my part clerk to give you a control date 

9 as to where we are going to go with this. Okay? 

10 

11 

12 

13 of said 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Thank you. Have a good weekend. 

*** 

JEFFREY K. OING 
J.S.C. 

be a true and accurate transcription 

otes. \ 
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